
IN THE SUPREME COURT OF THE STATE OF MONTANA 
 

No. AF 07-0157 
___________________________________ 

 
IN THE MATTER OF PROPOSED REVISIONS  ) 
TO THE MONTANA RULES OF CIVIL PROCEDURE ) O R D E R 
WITH RESPECT TO DISCOVERY OF  ) 
ELECTRONIC INFORMATION )  

___________________________________ 
 

The Advisory Commission on Rules of Civil and Appellate Procedure (Commission) 

appointed a subcommittee of the Commission to study whether we should amend the 

Montana Rules of Civil Procedure with respect to the discovery of electronic information to 

conform more closely with recent amendments to the Federal Rules of Civil Procedure on 

this same issue.  The subcommittee reported back to the Commission with a “Majority 

Proposal” and a “Minority Proposal.”  We have attached the Majority Proposal to this Order 

at Exhibit A.  The Commission unanimously supports amending Rule 26 of the Montana 

Rules of Civil Procedure and the related rules to facilitate electronic discovery.   

The Commission caused the Majority Proposal and the Minority Proposal to be 

published in the August 2006 edition of the Montana Lawyer.  The posting in the Montana 

Lawyer directed interested parties to submit written comments to the Commission.  Interested 

parties submitted written comments on the proposals.  The Commission also invited members 

of the bar and the public to attend a meeting, to coincide with the State Bar Meeting in 

Bozeman, to provide comment on the proposed revisions convened.  The Commission 

convened the meeting in Bozeman as scheduled and received limited public input.   

The Commission voted six to one in favor of adopting the Majority Proposal.  The 

Commission now petitions this Court to amend Rule 26 of the Montana Rules of Civil 

Procedure and related rules to facilitate electronic discovery by adopting either the Majority 

Proposal or the Minority Proposal. 

We agree with the Commission that the Montana Rules of Civil Procedure should be 

amended to provide more specific guidance with respect to the discovery of electronic 

information.  The Majority Proposal provides the appropriate mechanism for this guidance.  

We recognize and acknowledge the concerns of discovery abuse raised by the Minority 

Proposal.  We also recognize, however, that neither the Federal Rules of Civil Procedure, nor 



 
 2

the rules of civil procedure of any other jurisdiction, have imposed the types of 

responsibilities and obligations contained in the Minority Proposal.  We likewise deem it 

unnecessary to adopt these types of responsibilities obligations at this time.  In so doing, we 

emphasize that we retain the ability to modify the rules regarding the discovery of electronic 

information in the future if practice dictates the need to address the type of abuse 

contemplated by the Minority Proposal.  Accordingly, 

IT IS ORDERED that Majority Proposal to Amend Rule 26 of the Montana Rules of 

Civil Procedure and Related Rules to Facilitate Electronic Discovery is ADOPTED; 

IT IS FURTHER ORDERED THAT the Clerk of this Court shall mail a true copy of 

this Order to each member of the Commission; to Gregory Petesch, Code Commissioner and 

Director of Legal Services; and, in addition, to the Executive Director of the State Bar of 

Montana and the State Law Librarian, with a request that this Order be posted to their 

respective web sites. 

DATED this 28th day of February 2007. 
 
 
       /S/ KARLA M. GRAY 
       /S/ BRIAN MORRIS 
       /S/ JAMES C. NELSON 
       /S/ PATRICIA COTTER 
       /S/ W. WILLIAM LEAPHART 
       /S/ JIM RICE 
       /S/ JOHN WARNER 
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